Employment Law for —pagel
Business

Ninth Edition

Dawn D.
Bennett-
Alexander

University of Georgia

Laura P. Hartman
DePaul University



Brief Contents page xxxiv

About the Authors vi

Prelude to the 9th Edition viii

Preface xii

Modifications to the Ninth Edition xix
Acknowledgments xxiii

Text Organization Xxxvi

Key Features for the Ninth Edition xxviii
Guide to Reading Cases xli

PART ONE

The Regulation of the Employment Relationship 1
1 The Regulation of Employment 2

2 The Employment Law Toolkit: Resources for Understanding the Law and
Recurring Legal Concepts 48

3 Title VIl of the Civil Rights Act of 1964 105
4 Legal Construction of the Employment Environment 145

PART TWO

Regulation of Discrimination in Employment 215
5 Affirmative Action 217

Race and Color Discrimination 275

National Origin Discrimination 323

Gender Discrimination 370

© 00 N O

Sexual Harassment 425

10 Sexual Orientation and Gender Identity Discrimination 472
11 Religious Discrimination 531

12 Age Discrimination 576

13 Disability Discrimination 629



PART THREE

Regulation of the Employment Environment 709

14 The Employee’s Right to Privacy and Management of Personal Information
710

15 LaborLaw 791
16 Selected Employment Benefits and Protections 835

GLOSSARY 896
SUBJECT INDEX 903
CASE INDEX 929

Mc
Graw
Hill
Education
5011333



Contents page xxxv

About the Authors vi

Prelude to the 9th Edition viii

Preface xii

Modifications to the Ninth Edition Xxix
Acknowledgments xxiii

Text Organization Xxxvi

Key Features for the Ninth Edition xxviii
Guide to Reading Cases xli

PART ONE
THE REGULATION OF THE EMPLOYMENT
RELATIONSHIP 1

Chapter 1
The Regulation of Employment 2

Introduction to the Regulatory Environment 4
Is Regulation Necessary? 5
Who Is Subject to Regulation? 6
Origins in Agency Law 6
Why Is It Important to Determine Whether a Worker Is an
Employee? 7
The Definition of “Employee” 12
Contingent or Temporary Workers 16
Joint Employers and Staffing Firms 16



Defining “Applicant” 18
Management Tips Employee Status 19
The Definition of “Employer” 24

The “Freedom” to Contract in the Regulatory Employment
Environment 26

Covenants Not to Compete (Non-Compete Agreements) 27
Management Tips Additional Considerations 30

Chapter Summary 31

Chapter-End Questions 32

End Notes 34

Cases 37

Chapter 2

The Employment Law Toolkit: Resources for
Understanding the Law and Recurring Legal
Concepts 48

Introduction 49
Guide to Reading Cases 50
Stare Decisis and Precedent 50
Understanding the Case Information 51
Prima Facie Case 54
Employment-At-Will Concepts 54
Wrongful Discharge and the Employment-At-Will Doctrine 54
Exceptions to the At-Will Doctrine 57
Constructive Discharge 67
The Worker Adjustment and Retraining Notification Act 68
Wrongful Discharge Based on Other Tort Liability 68
Employment Discrimination Concepts 69
Disparate Treatment 70



Disparate Impact 75
Other Defenses to Employment Discrimination Claims 80
Accommodation 82
Retaliation 82
Exhaustion of Administrative Remedies 83
Employment Discrimination Remedies 83
Additional Legal Resources 85
Law Libraries 86
The Internet 86
Management Tips 88
Chapter Summary 89
Chapter-End Questions 90
End Notes 92
Cases 93

Chapter 3 page XXXVi

Title VII of the Civil Rights Act of 1964 105

Statutory Basis 106

A Historic Rights Act 106

Historical Context Leading to the Need for the Civil Rights Act of
1964 107

Title VII: The Legislation 111
The Structure of Title VII 120
What Is Prohibited under Title VII? 120
Who Must Comply? 120
Who Is Covered? 121
Who Is Not Covered? 121
Filing Claims under Title VIl 122
The Reconstruction Civil Rights Acts 130



42 U.S.C. Section 1981 132
42 U.S.C. Section 1983 133
An Important Note 134
Management Tips 135
Chapter Summary 135
Chapter-End Questions 136
End Notes 137
Cases 140

Chapter 4

Legal Construction of the Employment
Environment 145

Evolution of the Employment Relationship 147
Recruitment 148

Federal Statutory Regulation of Recruitment 148

State Employment Law Regulation 150

Common Law: Misrepresentations and Fraud 150

Application of Regulation to Recruitment Practices 152
Information Gathering and Selection 155

The Application Phase 156

The Interview 157

Background or Reference Check, Negligent Hiring, and Googling
Employees 158

Reference Checks: Potential Liability for Providing References?
167

“After-Acquired Evidence” Defense in Wrongful Termination
Suits 170

Management Tips The Employment Relationship 172
Testing in the Employment Environment 172



Legality of Eligibility Testing 174
Test Validity — Confirming Capacity to Do a Job 175
Legality of Ineligibility Testing 179
Management Considerations: Testing 191
Performance Appraisals, Evaluation, and Discipline Schemes 191
Legal Implications of Performance Appraisal Systems 192
Management Tips Testing 193
Discipline 197
Chapter Summary 199
Management Tips Performance Management and Evaluation 200
Chapter-End Questions 201
End Notes 203
Cases 209

PART TWO
REGULATION OF DISCRIMINATION IN
EMPLOYMENT 215

Chapter 5

Affirmative Action 217

Statutory Basis 218
The Design and Unstable History 219
Introduction 219
Affirmative Action’s Misunderstandings Based on Race 220
Clearing the Air 225
What Is Affirmative Action? 228
Affirmative Action under Executive Order 11246 239
E.O. 11246 Provisions 240
Affirmative Action Plans 241



Penalties for Noncompliance 247
Judicial Affirmative Action 248
Voluntary Affirmative Action 250

“Reverse Discrimination” 252 page XXXvii

Valuing Diversity/Multiculturalism/Diversity and
Inclusion 254

Management Tips 261
Chapter Summary 261
Chapter-End Questions 262
End Notes 263

Cases 266

Chapter 6

Race and Color Discrimination 275

Statutory Basis 276

Surprised? 277

Evolving Definitions of Race 281
Background of Racial Discrimination in the United States 291
Race: Putting It All Together 298
General Considerations 299
Recognizing Race Discrimination 300
Racial Harassment 303

A Word about Color 305
Management Tips 309

Chapter Summary 310

Chapter-End Questions 311

End Notes 312

Cases 317



Chapter 7

National Origin Discrimination 323

Statutory Basis 324
Chez/Casa/Fala/Wunderbar Uncle Sam 324
The Changing Workforce 325
Regulatory Overview 327
Member of the Protected Class 327
Qualification/BFOQs 328
Adverse Employment Action and Dissimilar Treatment 332
Harassment on the Basis of National Origin 333

Guidelines on Discrimination Because of Religion or National Origin
335

Middle Eastern Discrimination after September 11, 2001, and in the
Era of ISIS 335

Citizenship and the Immigration Reform and Control Act 337
Undocumented Workers 339

Alternate Basis for National Origin or Citizenship Discrimination:
Section 1981 347

Management Tips 349
Chapter Summary 349
Chapter-End Questions 350
End Notes 352

Cases 357

Chapter 8

Gender Discrimination 370

Statutory Basis 371
Does It Really Exist? 372



Gender Discrimination in General 387
Recognizing Gender Discrimination 390
“Gender-Plus” Discrimination 391
Gender Issues 392
Gender Stereotyping 393
Grooming Codes 394
Customer or Employee Preferences 396
Logistical Considerations 398
Equal Pay and Comparable Worth 399

Gender as a BFOQ 405
Pregnancy Discrimination 406

Management Tips 408
Fetal Protection Policies 409
Chapter Summary 409
Chapter-End Questions 410
End Notes 411

Cases 419

Chapter 9

Sexual Harassment 425

Statutory Basis 426
Since Eden . . . and Counting 426
Introduction 426

Where Do Sexual Harassment Considerations Leave the
Employer? 436

Sexual Harassment in General 440 page Xxxviii

Quid Pro Quo Sexual Harassment 443
Hostile Environment Sexual Harassment 444
Unwelcome Activity 445



Severe and Pervasive Requirement 448
Perspective Used to Determine Severity 450
“Sexual” Requirement Explained 450
Employer Liability for Sexual Harassment 452
Supervisor toward Employee (Tangible Employment Action) 452

Supervisor toward Employee (No Tangible Employment Action)
453

Co-Worker Harassment or Third-Party Harassment of Employee
453

Other Important Considerations 455
Determining the Truth of Allegations 455
Retaliation and Employee Privacy 456
Corrective Action 456
Damages and Jury Trials 457

Management Tips 458
Tort and Criminal Liability 459

Chapter Summary 459
Chapter-End Questions 460
End Notes 461

Cases 463

Chapter 10

Sexual Orientation and Gender Identity
Discrimination 472

Statutory Basis 473
Out of the Closet 474

Sexual Orientation as a Basis for Adverse Employment Decisions
491

A Note about Same-Gender Sexual Harassment 496



Gender ldentity Discrimination 497
Employment Benefits 503
Management Considerations 505
Management Tips 507

Chapter Summary 507
Chapter-End Questions 508

End Notes 509

Cases 513

Chapter 11

Religious Discrimination 531

Statutory Basis 532

This Is Not Your Parents’ Religious Discrimination 532
What Is Religion? 543

Religious Conflicts 544

Employer’s Duty to Reasonably Accommodate 546
Employee’s Duty to Cooperate in Accommodation 549
What Constitutes Undue Hardship? 549

Religion as a BFOQ 550

Religious Harassment 551

Union Activity and Religious Discrimination 553
Management Tips 554

Chapter Summary 555

Chapter-End Questions 555

End Notes 557

Cases 562

Chapter 12



Age Discrimination 576

Statutory Basis 577

Oldie . . . but Goldie? 578

Regulation: Age Discrimination in Employment Act 581
Distinctions between ADEA and Title VIl 582
State Law Claims 585
Employee’s Options 586
Employee’s Prima Facie Case: Disparate Treatment 587
Burden Shifting No More 590
Employer’s Defenses 592

Employee’s Prima Facie Case: Circumstances Involving Claims of
Disparate Impact 594

What Is an RFOA? 597

Reductions in Force (RIFs) 598

Retaliation 602

Employee’s Response: Proof of Pretext 602

Employee’s Prima Facie Case: Hostile Environment Based on
Age 604

Waivers under the Older Workers’ Benefit Protection page Xxxix

Act of 1990 605
The Use of Statistical Evidence 608
Remedies 609
Employee Retirement Income Security Act 610
Management Considerations 611
Management Tips 612

Distinctions among Benefit Plans 613
Chapter Summary 613
Chapter-End Questions 614
End Notes 617
Cases 622



Chapter 13

Disability Discrimination 629

Statutory Basis 630

Removing Old Barriers 631

Regulation 633
Section 503 of the Vocational Rehabilitation Act 633
Americans with Disabilities Act 634
Why Prohibiting Disability Discrimination Is So Difficult 637
The Statutory Structure of the ADA 638

The Prima Facie Case for Disability Discrimination 639
Disability 641
Otherwise Qualified 647
Reasonable Accommodation 652

The Legal Process 659
Burden of Proof 659

Employer Defenses 662
Mental or Emotional Impairments 665
Disability Harassment 667

Additional Responsibilities of Employers in Connection with Health-
Related Issues 669

“No Fault” Liability: Workers’ Compensation 669
Protection of Co-Workers 672

Retaliatory Discharge and Remedies Available 673

Genetic Testing 674
Family and Medical Leave Act and the ADA: Distinctions 676

Management Considerations 677
Management Tips 684

Chapter Summary 685
Chapter-End Questions 686



End Notes 689
Cases 695

PART THREE
REGULATION OF THE EMPLOYMENT
ENVIRONMENT 709

Chapter 14

The Employee’s Right to Privacy and Management
of Personal Information 710

Are There Guarantees in Life? 711
Background 714
Workplace Privacy, Generally 715
Public-Sector Employee Privacy 717
Constitutional Protection 717
The Privacy Act of 1974 720
Privacy Protection Study Commission 722
Federal Wiretapping—Title Ill 722
Electronic Communications Privacy Act (ECPA) 723
Private-Sector Employee Privacy 724
Legal Framework for Employee Rights in the Private Sector 724
Bases for Right to Privacy in the Private Sector 726
Regulation of Employees’ Off-Work Activities 731

Employer’s Information-Gathering Process/Justified Use/Disclosure of
Information 736

Employee Monitoring: An Old Practice with a New Face 739
How Monitoring Works: Practice and Prevalence 743

An Evolving Legal Environment 747
Business Justifications for Monitoring Employees’ Technology



Use 750

The Case of Employee Email 753

Developing Computer Use Policies 756

Bring Your Own Device (BYOD) 761

Blogging and Other Social Media (“Web 2.0”) 761
Waivers of Privacy Rights 765 ~ page x|
Privacy Rights since September 11, 2001 766
Management Tips 768
Chapter Summary 769
Chapter-End Questions 770
End Notes 772
Cases 781

Chapter 15

Labor Law 791

Statutory Basis 792

Coming Together on Issues 792
A Historical Accounting 795
Out of Necessity Comes Change 798

Labor Laws 800

The Norris—LaGuardia Act of 1932 801

The National Labor Relations Act of 1935 (Wagner Act) 802
The National Labor Relations Act 802
The National Labor Relations Board 803
Concerted Activity 804
Unions 804

The Taft—Hartley Act of 1947 815

The Landrum—Giriffin Act of 1959 820

Labor Relations in the Public Sector 821



Federal Employees 821
State, County, and Municipal Public Employees 821
Management Tips 823
Chapter Summary 824
Chapter-End Questions 824
End Notes 825
Cases 826

Chapter 16

Selected Employment Benefits and Protections
835

Introduction 836

Fair Labor Standards Act of 1938 836
Statutory Basis 836
Introduction: Show Me the Money! 837
Covered Employees 841
Minimum Wages 842
Overtime Provisions 847
Retaliation 848
Child Labor Laws 848

The Family and Medical Leave Act of 1993 849
Statutory Basis 849
Introduction: It’s All in the Family 849
General Provisions 849

Occupational Safety and Health Act 852
Statutory Basis 852
Introduction: Safety at Work 852
General Provisions 854
Specific Regulations 858



General Duty Clause 859
Intentional Acts 862
Violence in the Workplace 862
Bullying 863
Retaliation 864
Employee Benefits—ERISA, COBRA, and HIPAA 864
Statutory Basis 864
Introduction: Will It Be There When | Retire? 865
General Provisions 866
Fiduciary Duty 867
Reporting and Disclosure 869
Eligibility and Vesting Rules 871
Funding Requirements for Defined Benefit Plans 871
ERISA Litigation 873

Consolidated Omnibus Budget Reconciliation Act of 1985
(COBRA) 876

The Health Insurance Portability and Accountability Act (HIPAA)
876

Enforcement of ERISA 881
Management Tips 882
Chapter Summary 882
Chapter-End Questions 883
End Notes 884
Cases 889

Glossary 896
Subject Index 903
Case Index 929



